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Brandon Pearce v Eaton County Road Commission

Ryan Harston

John Musser

D/A 03/08/2015  LOCATION: Mason Road near its intersection with Kinsel Highway

PLAINTIFF ATTORNEY: Various
DEFENSE ATTORNEY:
D. Adam Tountas/Stephanie Hoffer, SHRR

ALLEGATIONS IN COMPLAINT: Faulty roadway, defect that allowed for the unnatural
accumulation of water, pothole in roadway, standing water in pothole.

INJURIES/DAMAGES: Unknown, with at least three fatalities

FACTS OF ACCIDENT: On March 8, 2015, Melissa Sue Musser, a 31-year-old female,
was driving a 2002 minivan southbound on North Mason Road near its intersection with
Kinsel Highway. There were 5 passengers inside the vehicle. The UD-10 status that
Musser was southbound when her vehicle went through a large water puddle, lost
control, and left the roadway. The minivan rolled over and eventually struck a tree,
killing Musser and one of her passengers, who was 15 years old. We have received 5

Notices of Intent to Sue, and the underlying allegations are all basically the same: North
Mason Road contained a defect that allowed for the unnatural accumulation of water,
which caused the minivan to hydroplane.

Under Michigan law, the mere accumulation of water does not constitute a roadway defect
capable of triggering highway exception. As a result, in order to prevail on any forthcoming
claims, the presumptive plaintiffs will need to prove that North Mason Road contained a
persistent defect (i.e., one that exists at all times and under all weather conditions) that
rendered it unsafe for public travel. If they cannot do so, the Road Commission will prevail.

UPDATE (08/27/15): At the end of last month, we traveled to the site of the accident for
three reasons: to interview the investigating police officer; inspect the site of the crash with
our accident reconstructionist, David Sallmann; and inspect the minivan so as to download
the data vent recorder. Our inspection yielded several salient facts about the underlying
crash, including the following: Musser was driving the minivan more than 20 miles over
the speed limit at the time of the incident; alcohol likely played a factor in the crash (a beer
can was observed inside the minivan upon our inspection; the tread depth on the minivan’s
tires were below the recommended depth (2-32nds of an inch); and one of the tires
was a spare, otherwise known as a “donut” tire.




We are scheduled to return to the site with Gilbert Baladi, a materials engineer on Tuesday,
August 25, 2015, so that he can observe the roadway condition. Once that site visit is
complete, there will be no more major activity before suit is filed.

UPDATE (2/18/2016): Counsel filed and Answer and Affirmative Defenses in response
to plaintiff amended his complaint. We deny the existence of the alleged roadway
defect, and assert comparative negligence on the part of the plaintiff for, among other
things, electing to ride in a vehicle being operated by someone who was visibly
intoxicated. We signed a stipulation and order allowing John Musser, to join this
litigation as an additional plaintiff. Brendan Pearce, who is now deceased, has sued the
Road Commission in a separate proceeding. Our desire is to consolidate that lawsuit
with this one so as to conserve time and resources. Plaintiff’'s counsel, Mr. Collison
agreed.

Plaintiffs’ initial complaint improperly identified the Road Commission as a subdivision of
Eaton County. The Plaintiff stipulated to the dismissal of his claims against
Eaton County, only. An order was entered and we are waiting to hear back regarding
the order.

UPDATE (06/29/2016): Pleadings & Dispositive Motion filed in opposition to Ryan
Harston’s motion to stay the underlying case on account of his incarceration. Defendant
Melissa Musser filed her own opposition to Mr. Harston’s motion.

Counsel received the Court’s ruling on our motion to dismiss Brendon Pearce’s wrongful
death claim on account of his defective notice. The Court’s written opinion denied the
Road Commission’s motion to dismiss.

Defense Counsel suggest an immediate appeal of the Court’s ruling on our motion to
dismiss, also this appeal will stay Pearce’s lawsuit, in the interest of conserving costs.
Counsel intends to withdraw the objection to Harston’s motion for stay.

UPDATE (8/25/2016): Our Motion for Summary Disposition based on Plaintiff
Pearce’s Notice was denied. On August 8, 2016 we filed our Brief on Appeal and on
September 12, 2016 Plaintiff Pearce’s response is due, case is stayed until Appeal is
resolved.

UPDATE (10/14/2016): Submitted a request for Court to deny Plaintiff's Motion to
Affirm. Further, because Plaintiff failed to analyze the applicable rules and apply the
rules to the arguments made in the Road Commission’s Brief. We requested to be
awarded the costs (including attorney fees) incurred in responding to the Motion.
Case is stayed until Appeal is resolved.

UPDATE (11/10/2016): Our motion for Summary Disposition based on Plaintiff
Pearce’s Notice was denied. Case was appealed, and our appeal was denied. We
are evaluating taking this decision to the Michigan Supreme Court with Streng.
Stephanie is meeting with Bill Henn to discuss.




UPDATE (02/03/2017): Our Motion for Summary Disposition based on Plaintiff
Pearce’s Notice was denied. Court of Appeals summarily affirmed the Trial Court’s
decision (in Plaintiff’'s favor). Application to Appeal filed with the Michigan Supreme
Court. Trial Court proceedings will resume unless stayed pending Application to the
Supreme Court.

UPDATE (06/01/2017): Received Plaintiff's Response to Road Commissions
Summary Disposition and Brief in Support.

UPDATE (08/30/2017): Adam Tountas filed a claim of appeal and jurisdictional checklist.

The next step will be for them to file a docketing statement, which is intended to identify, in
basic terms, the issues surrounding our appeal. In light of our appeal, all of the underlying

trial court proceedings are stayed. They will remain stayed until the appeal is resolved.

UPDATE (12/06/2017): Settlement Amount Authority talk with
MCRCSIP and Adam Tountas
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